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tj 160(c) From Enforcement of Section 252 1 
With Respect to Non-251 Agreements 1 

Petition for Forbearance Under 47 U.S.C. 1 WC Docket No. 04-- 

PETJTJON FOR FORBEARANCE 

BellSouth respectfully submits this Petition for Forbearance pursuant to Section 1qc) of 

the Act and Section I .53 of the Commission’s Rules. Specifically, BellSouth seeks forbearance 

from Sections 252 with respect to commercially negotiated agreements for the provision of 

wholesale services that are not required under Section 25 I ( referred to herein as “Non-251 

Agreements”).’ 

1. INTRODUCTJON 

Concurrently herewith, BellSouth is filing an Emergency Petition for Declaratory Ruling, 

which asks the Commission to declare that Non-251 Agreements are not subject to the 

obligations set forth in Section 252.2 As explained in the Emergency Petition, Section 252 by its 

’ 

terms relates only to agreements negotiated pursuant to Section 25 I .  Consequently, agreements 

for wholesale services that are not provided under Section 25 I are not subject to filing and 

approval under Section 252. 

BellSouth further demonstrated that the competitive harms that would ensue from 

subjecting such Non-25 I Agreements lo filing and approval requirements compel the 

Commission promptly IO issue the requested ruling in order $0 eliminate a serious impediment to 

’ BellSouth will conrinue to file its section 251 agreements with stale commissions. 

See BellSouth Emergency Petition for Declaratory Ruling, WC Docket No. 04- - (filed May 
27,2004). 



. 
the negotiation of commercjally reasonable w11olesaJe service h g e m e n t s .  Finally, BellSouth 

stated that, because its commercial agreements are federal, it would comply with Section 2 I 1 of 

the Act and Section 43.5 1 (c) of the Commission’s Rules. 

BellSouth is filing this Petition for Forbearance to providean additional basis for the 

Commission to exempt Non-251 Agreements from the requirements of Section 252, in the event 

that (1) the Commission grants the Emergency Petition for Declaratory Ruling but that decision 

is vacated upon judicial review, or (2) the Commission does not agee with the legal analysis in 

the Emergency Petition but concurs with BellSouth that the underlying relief sought is vitally 
/ 

important. Granting this Petition for Forbearance also will ensure that state commissions cannot 

attempt to regulate Non-251 Agreements. In short, the limited forbearance sought herein is 

necessary in order to eliminate obstacles to the successful negotiation of commercially 

reasonable interconnection arrangements, bring certainty to an industry that has been beset by 

ceaseless litigation since passage of the 1996 Act, and advance the interest of consumers in 

sustainable, economically rational competition. 

11. THE STANDARD FOR FORBEARANCE IS MET. 

Forbearance from Section 252 for Non-25 I Agreements easily satisfies the statutory 

standard. Section 1 O(a) of the Act states that the Cornmission: 

shall forbear from applying any regulation or any provision of this Act to a 
telecommunications carrier or telecommunications service . . . if the Commission 
determines that- 

( I )  enforcement of such regulation or provision is not necessary to ensure that the 
charges, practices, classifications, or regulalions by, for, or in connection with that 
telecommunications carricr or telecommunications service are just and reasonable and 
are not unjustly or unreasonably discriminatory; 

(2) enforcemenf of such iegulatjon is not necessary for the protection of consumers; 
and 
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(3) forbearance from applying such provision or regulation is consistent with the 
public intere~t .~ 

, In making the determination called for under Section 1 O(a)(3), the Commission must “consider 

whether forbearance from enforcing the provision or regulation will promote competitive market 

conditions . . .,” Such a conclusion “may be the basis for a Commission finding that forbearance 

is in the public interest.” Each ofthose elements is satisfied here. Importantly, if the 

Commission forbears from applying section 252, i t  will prevent the states from imposing such an 

obligation. See 47 U.S.C. 6 16qe). 

A. Enforcement 01 Sections 252 Is Not Necessary To Assure Just and 
Reasonable Rates and Charges. 

The filing of Non-251 Agreements with state commissions is not necessary to assure just 

and reasonable rates and charges. Indeed, the Commission repeatedly has found that 

“competition is the most effective means of ensuring that the charges, practices, classifications, 

and regulations . , . are just and reasonable, and not unjust and unreasonably discriminatory.’6 

Once competitors are no longer impaired without access to a particular network element; there is 

no need to file voluntary agreements to provjde an equivalent to that element with the state 

commissions to assure just and reasonable rates. The absence of impairment signifies that there 

are meaninghl alternatives to the ILECs’ networks - including cable systems, wireless services, 

and alternatjve wireline networks. Given the existence of such alternatives, ILECs have every 

incentive to reach coniinercially reasonable wholesale arrangements in order to maintain traffic 

-’ 47 U.S.C. 9 160(a) (emphasis added). 

Id. $ 160(b). 

’ Peririon of US West Coinniunicarions, Inc. .for Declararoiv Ruling Regarding the Provision of 
Nalional Direclo? Assistance; Petition of US W’est Communicarions, Inc. ,for Forbearance; The 
Use of NII Codes ond Other Abbreviated Dialing .4rrangemenxs, 14 FCC Rcd 16252,131 
( I  999). 
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on their networks, and CLECs have other options if they cannot or do not wish to agree to terms 

with ILECs. Accordingly, the marketplace can be relied on to assure that the ILECs’ wholesale 
.. 

rates remain just and reasonable. 

As a backstop, BellSouth’s conipljaice with Section 21 1 will enable the Commission to 

view the rates, tenns, and conditions contained in the commercial agreements. The Commission, 

therefore, will be able to cnsure compliance with sections 201 -202 of the Act. Although this 

offer is not necessary in order to justify forbearance, it does provide, further assurance that the 

Commission can monitor developments in the marketplace and address any questions about the 

terms on which BellSouth is providing wholesale~services. 

B. Enforcement of Section 252 Is Not Necessarv To Protect Consumers. 

Forbearing from enforcing Section 252 with respect to Non-251 Agreements will not 

harm consumers. To the contrary, consumers will be the ultimate beneficiaries of forbearance. 

Eliminating the uncertainty created by the filing requirement will promote the ability of ILECs 

and CLECs to reach commercially reasonable agreements, and such agreements will foster 

sustainable competition and innovation. They will give “America’s telephone consumers the 

certainty they deserve,”6 preserve “the benefits of competition for  consumer^,'*^ and, by allowing 

“companies [to] devote their resources to competing in the marketplace, rather than in the 

courtroom,” they will assure that “consumers will be the winners.’& As the Commission recently 

News Release, “FCC Chairman Michael Powell’s Comments on SBC’s Commercial 
Agreement with Sage Telecoiii Concerning Access to Unbundled Network Elcmcnts,” April 5,  
2004. 

News Release, “FCC Commissioner Kevin J .  Martin Praises Industry Efforts to Reach 7 

Agreement on Local Phone Competitjon,” April 29.2004. 

’ News Release. “Commissioncr Abernathy Applauds SBC Communications and Sage Telecom 
for Reaching a Comiaercial Agreement Governing Access to Unbundled Network Elements,” 
April 5,2004. 
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explained in forbearing from requiring the filing of jnrer-modal porting agreements under 

Section 252, “[r]equinng jnterconnection agreements for the purpose of internodal porting could 

undermine fie benefits of [local number portability] by preventing or delaying iniplementarion of 

intermodal p~r t jng .”~  The same holds true here with respect to Non-251 Agreements. 

Forbearance Js Consistent with the Public Interest. C. 

Forbearance from Section 252 for Non-251 Agreements is consistent with the public. 

jnterest. As explained in more detail in BellSouth’s Emergency Petition for Declaratory Ruling, 

requiring that such agreements be filed with state cominissions injects an unacceptable level of 

uncertainty into the negotiating process. Carriers will be loath to negotiate when they risk 

exposure of agreements to pick-and-choose, potential revisions by state commissions on a state- 

by-state basis of commercially-determined provkions, and even just the prospect of delay in 

obtaining approval. Recently, all of the Commissioners jojntly urged “all carriers to engage in a 

period of good faith negotiations to arrive at commercially acceptable arrangements for the 

availability of unbundled network elements” in order to “send a c lea~  and unequivocal signal that 

the best interests of America’s telephone consumers are served by a concerted effort to reach a 

negotiated arrangement.”1o Of necessity, elirninatjng barriers to such agreements must be 

considered consistent with the publjc interest. 

Telephone Number Porrobili(v - CTIA Pelirions.for Declararory Ruling on Wireline- Wireless 
Porring Issues, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 
18 FCC Rcd 23697,g 36 (2003). 

l o  News Release, “Press Sta~emcnt of Chairinan Mjchael K .  Powell and Commissioners Kathleen 
Q. Abernathy, Michael J .  Copps, Kevin J. Martiii and .lonalhan S. Adlestein on Triennial Review 
Next Steps,”March 31, 2004. 
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III. THE conmm~oN POSSESSES AUTHORITY T o  FORBEAR FROM 
I .  

I .  SECTION 252. 

Section I O(d) limits the Commission’s forbearance authority only with respect to the 

requirements of Sections 251 (c) and 271, and even then only until such requirements have been 

“fuHy implemented.” The Commission has unquestionable authority to forbear from Section 
I 8 .  

252, which is not referenced in Section 1 O(d). Nor would grant of the instant request somehow 

indirectly implicate Section 251 (c), since BellSouth seeks forbearance only with respect to 

contractual obligations that do not arise under Scction 251. Moreover, even jf the commercially 
9 ’  

negotiated arrangements for providing elements (or combinations of elements) that are m longer 

subject to mandatory unbundling could somehow be related back to Section 25 I(c), which they 

cannot, Section ‘25 1 (c> certainly has been “fully implemented” for elements that no longer meet 

the statutory impairment standard. a ’  

3V. THE GRANT OF FORBEARANCE WILL BE BINDING ON THE STATES. 

Under Section I O(e) of the Act, once the Commission has forborne from Section 252 for 

Non-25 1 Agreements, a “state commission may not continue to apply or enforce” that 

requircment. 47 U.S.C. $ 160(e). Nor may a state attempt to mandate filing of such agreements 



G- 

under state law. Any such attempt would be expressly barred by Sections 251(d)(3),” 253(a),12 

and 261(c)13 of the Act. 

V. CONCLUSJON 

The Commission expeditiously should grant this Petition for Forbearance. 

Respectfully Submitted, 

. :. . BELLSOUTH CORPORATION 

/ Suite 900 
1 133 2 1 ’‘ Street, NW 
Washington, DC 20036 

joi~athan.banksO,bellsoulh.;:com 
(202) 463-4 182 

May 27,2004 

” Section 251 (d)(3) permits the states to impose “access and interconnection obligations” that 
are consistent with the requirements of Section 251 and “do not substantially prevent 
inipleinentation of the requirements of this section and the purposes of this part.” A requirement 
IO file non-251 portions of commercial agreements is not an ‘‘access and interconnection” 
obligation, and in any event such a requirements would be flatly inconsistent with Section 252. 

’’ Section 253(a) prohibits state requirements that “may prohibit or have the effect of prohibiting 
the ability of any entity to provide any interslate or intrasiate lelecommunications service.” 
Filing requirements may well chill the ability of CLECs and lLECs to reach commercial 
agreements that enable such carriers to provide servjces on inutuslly agreeable terms, thereby 
impairing competjtjon. 

Scctjon 261 (c) permits additional state requiremenis with respect io jntrastate services “that 
are necessary to further competition . . . as long as the State‘s requirements are not inconsistent 
with this part or lhe Commission's regulations lo ~mplement this part.” Even assuming for the 
sake of argument thai some of the wholesale sei-vices rni?lil be julisdictionally intrastate, a State 
filing requirements would not be necessary to further coinpetition once a non-impairment finding 
is made, and such a filing would be flatly jnconsisient with Section 252 in any event. 

13 
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CERTJFJCATE OF SERVICE 

I do hereby certify that I have this 271h day of May 2004 served the foregoing 

PETITION FOR FORBEARANCE via hand-delivery or by electronic mail addressed to the 

following parties: 

Marlene H. Dortch 
Officc of the Secretary 
Federal' Communi cat ions Cornmi ssi on 
445 12'~ Street, S.W. 
Room TW-A325 
Washington, DC 20554 

*Qualex International 
Portals I1 
445 1 2 ' ~  Street, sw 
Room CY-B402 
Washington, DC 20554 

&k q r :L \ 

Anthony V. Jones - Paral&alJ 

* Via electronic mail 
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Before the 

FEDERAL COMMUNICATIONS COMMlSSlON 

RECEIVED 

MAY 2 7 2004 
Washington, DC 20554 FEDERAL COWNICATIDNS COMMISUN 

OFR# OF ME SECRETMY 

WC Docket No. 04-- 
In the Matter of 1 

1 
BellSouth Emergency Petition 1 
for Declaratory Ruling ) 

EMERGENCY PETITION FOR DECLARATORY RULING 
. ,  

On March 31,2004, the Commission came together with one voice in urging the 

telecommunications industry to engage in commercial negotiations. BellSouth has done so, and 

has seven agreements since that show the sincerity of its and its customers’ efforts. The 

Commission’s unanimous vision will be frustrated, however, if these new agreements or future 

agreements are or could be converted from voluntary commercial agreements into regutatory 

contracts. As explained in more detail below, subjecting the agreements to the state approval 

process of Section 252 will violate the Communications Act and stymie further negotiation. 

Accordingly, the Commission should declare: (1) that separate agreements for the provision of 

services not required under Section 25 1 (“Non-25 I Agreements’’), are not subject to Section 252 

of the Telecommunications Act because such agreements do not contain services required by 

Section 251 ;I (2) that such agrcements are federal agreements that require compliance with 

Section 21 3 of the Act and Section 43.51(c) of the Commissjon‘s rules;’ and (3) to prevent 

frustration of the Commission’s objectives, that inconsislent slate actions are preempted. 

- 

BellSouth concurrenlly is filing a Petition for Forbearance from Section 252(a)( 1) of the I 

Act. See BellSouth’s Pelition for Forbearance, W C  Docket No. 04-- (filed May 27,2004). 
9 See 47 U.S.C. 5 21 I ;  47 C.F.R. 5 43.5 l(c). 
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I. TO FACILITIATE VOLUNTARY NEGOTIATIONS, THE COMMISSION 
SHOULD DECLARE THAT AGREEhiENTS OUTSIDE THE SCOPE OF 
SECTJON 251 A R E  NOT GOVERNED BY SECTlON 252. 

After the D.C. Circuit vacated the Commission’s unbundling the Comniission 

encouraged incumbent local exchange carriers (“ILECs”) and con!petitive local exchange 

carriers (“CLECs’’) to commence “good faith,” “commercial negotiations” “to amve at 

commercjally acceptable arrangements” in order to “restore certainty and preserve competition 

in the telecommunjcatjons market.’’ In response, BellSouth commenced such voluntary, good 

faith negotiations with CLECs and has since entered into commercial arrangements with seven 

CLECS? Unfortunately, the threat of regulation is hampering more widespread commercial 

negotiations, and such agreements are proving to be the exception rather than the rule. 

* .  

Commercial, voluntary negotiations require both parties to make concessions in the 

course of reaching an agreement that is tailored to the interests o‘fboth parties. Section 252, 

however, stands as an obstacle to the fulfillment of the Commission’s goal of reaching market- 

based, commercially acceptable agreements and avoiding additional litigation and uncertainty. 

In particular, under Section 252(e), states have discretion lo reject an agreement and could 

require that the parties modify terms and conditions of the agreements prior to approval. Section 

252, therefore, poses a risk that states can trump market-based negotiations. These regulatory 

obstacles are preventing parties fioni reaching market-based solutions as urged by the 

Unired Smes Tel. Assoc. 11. FCC, No. 00-101 2 (D.C. Cir. Mar. 2, 2004), slip op. at 31 3 

(“USTA IJ”). Because the D.C. Circuit vacated the unbundling regulations for UNE-P, when the 
vacatur becomes effective ILECs will not have an obligation IO provide such combination as a 
Section 251 network element. 

Press Statement of Cliainnan Michael K. Powell. and Coinmissioners Kathleen Q. 4 

Abernathy, Michael J .  Copps: Kevin J .  Martin, and .lonatl~an S. Adelstein On Triennial Review 
Nexl Steps, rel: March 31,2004 (“March 3 I st Statement”). 

Each of these agreements Includes a noli-disclosui-e obligation. 5 

2 



------ - - - 

\r 

Commission. Parties understandably are hesitant to enter into negotiations when there is a risk 

that the agreements will be subject to state commission modification or partial adoption by other 
, 

competitors. Moreover, given the state cominiss~on interest in these agreements, i t  appem 

unlikely that litigation surrounding these agreements will decrease,. further undermining the 

jncentive of either party to negotiate such a deal. Thus, in order to “pave the way for further 

negotiations and contracts,’’6 the Commission should find that Section 252 does not apply to 

# 

Non-25 1 Agreements? 
. .  

A. The Plain Language of the Statute and FCC Precedent Exclude Non-251 
Apreements from the Oblieations of Section 252. 

The language of Section 252, the tcrms of Section 25 1; Commission precedent, and . 

sound public policy all make clear that Non-251 Agreements need not be filed by state 

commissions pursuant to Section 252. 

Section 252. By its terms, Section 252 applies only to interconnection agreements 

negotiated after the ILEC receives “a request for interconnection, services, or network elements 

pursuant 20 Section 251.’’ This critical limitation governs all the Section 252 obligations. Thus, 

only agreements requested “pursuant to Section 251 ” “shall be submitted to the State 

commission” for approval under Section 252(e).’ Similarly, only those agreements filed 

See FCC Chairman Michael Powell’s Comments on SBC’s Commercial Agreement with 
Sage Telecom Concerning Access to Unbundled Network Elements (April 5,2004). 

BellSouth will continue to file agreements negotiated pursuant to Section 25 1 with state 
commissions for approval. 
8 47 U.S.C. $252(a)(l) (emphasis added). The fact that Section 252(a)(1) provides that 
such agreements may be negotiated “without regard to the standards set forth in subsections (b) 
and (c) of Section 251’’ does not impact the necessary plecondjtjon: the request for 
interconnection must be for network elements and services required under Section 251 of the 
Act. If the contract is not requested pursuant to Section 251. Section 252(a)(l) does not apply. 

the agreemenls do not meel the requirements of Section 251 .” 47 U.S.C. §252(e)(2)(B). 

h 

5 

9 47 U.S.C. $ 8  252(a)(l) & (e). And, a state may only reject an agreement “if it finds that 
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pursuant to Section 252(e) are required to be available for public inspection under Section 

252(h),I0 and only such agreements are available to other telecommunications carriers under 
. a  

I ‘  

Sectjon 252(i).” Likewise, the competitive carrier’s initial “request” for an agreement ‘‘pursuant 

to Section 251” triggers the state arbitration periodin Section 252(b);12 and only such 

agreements are available for arbjtratjon by state commissions under Section 252(c) and (d).13 In 

short, if the agreement is not requested for network elements and services required “pursuant to 

Section 25 1 ,” Section 252 does not apply by its express terns. , , 

A request ”pursuant to 251’’ must be for resale, unbundled elements or interconnection to 

be offered by Section 251. To constitute a Section 25 1 unbundling obligation, the Commission 

must make an affirmative finding of impairment. 47 U.S.C. 5 251(d)(2)(B). The Act obligates 

the Commission “in determining what network elements should be made available for purposes 

of subsection (c)(3)” to consider whether “the failure to provide access to such network elements 

would impair‘the ability of the telekommunications camer seeking access to provide the services 

that it seeks to offer.”’4 

lo 

under subsection (e) ,. . available for public inspection and copying within 10 days after the 
agreement or statement is approved”). 

11 

service, or network elements provided under an agreement approved under this section to which 
it is a pany to any other requesting teleco~nmunications carrier upon the same terms and 
conditions as those provided in the agreement”). 

47 U.S.C. §252(h) (“A Slate coinmission shall make a copy of each agreement approved 

47 U.S.C. $252(i) (“A local exchange carrier sliall make available any interconnection, 

47 U.S.C. 9 252(b)(l). 

47 U.S.C. $ 8  252(b) & (c). 

Id.; lniplenienration of the Local Conipetilion Provisions ofthe Teleconiniunications Act 

13 

14 

of1996, Supplemental Order Clarification; 15 FCC Rcd 9587. 9 5 9 6 , l  16 (2000) (Commission 
must deteiinjne “jmpainnent” “he fore iinposing additional unbundling obligations 011 incumbent 
LECs“ Tather than “jmposjing] such obligations first and conduct[Ing] [its] ‘impair’ inquiry 
afterwards”), peritions for review denied, Coniperitive Telecomms. Ass ’n v. FCC, 309 F.3d 8 
(D.C. Cir. 2002). 
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In USTA IJ the D.C. Circuit confirmed that the responsibility for determining 25 1 

elements rests solely with the FCC. USTA IL slip. op. at 18 (“[wJe therefore vacate, as an 

unlawful subdelegation of,the [FCC’s] responsibilities, those portions of the Order that delegate 

to the state commissions the authority to determine whether CLECs are impaired without access 

to network elements.. .”), I f  the Commission makes an affirmative finding of ‘‘no impairment” 

for a particular element, or in the absence of any Commission finding at all, the element is not a 

Section 251 element and, therefore, Section 252 does not apply. 
I .  

The obligations in Section 252, including filing with the state commission and pick-and- 

choose, only apply to 251 elen-tents. Section 252 sets forth the procedures for negotiation, 

arbitration and approval of agreements. Under Section 252, there are two types of agreements, 

voluntarily negotiated agreements and arbitrated agreements. Both types of agreements 

replated by Section 252, by definition, only govern Section 251 elements. Section 252(a)(l), 

which defines voluntarily negotiated agreements, provides that carriers may enter into.such 

agreements ”upon receiving a request.. .pursuant to Section 251 .” As discussed above, elements 

for which there is no impairment finding are not Section 251 elements and therefore not subject 

to a request “pursuant to seclion 251 .” Similarly, Section 252(b), which defines arbitrated 

agreements, refers back to “a request for negoliation under this section” - in other words, a 

“request pursuant to Section 25 1 .” Thus: the statute expressly provides that both types of 

agreements defined in Section 252, to wl~ich the Scction 252 obliga~ions apply, involve Section 

25 I elements. 

Subsections (c), (d), (e) and ( i )  of252 all set forth procedures for handling “the 

agreements’’ defined in Section 252, j.e. either negotiated or arbitrated. Because “the 
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agreements” by definition must relate.to 25 1 elements, it necessarily follows that the subsections 

of 252 do not apply lo agreements that cover non-25 1 elements and services. The Non-25 1 

Agreements, therefore, do not need to be filed with the state commissjons under 25 I (e). 

Moreover, and importantly, the agreements are not subject to the pick-and-choose obligations of 

.I 
. *  

Section 251 (j). Finally, if the parties are unable to agree on commercial terms, neither party is 

entitled to invoke the state commission’s authority under Section 252(b) to arbitrate the dispute. 

Any other reading of Section 252(a)(1) (or 252(b), which refers back to 252(a)(l)) would 

impermissibly negate the clause “pursuant to section 25 1 .” This clause limits the applicability of 

the requirements of 252 to those agreements entered into pursuant to the obligations of section 

251. Interpreting 252(a)(l) as requiring parties to comply with Section 252 for Non-251 

Agreements would impose obligations on commercial negotiations that Congress did not intend 

and would stymie the parties’ ability to enter into these agreements and achieve the marketplace 

certainty that BellSouth and the CLECs need. 

Section 251. The plain language of Section 251 also demonstrates that Non-251” 

Agreemenfs need not be filed under Section 252. Section 251 (c)( 1 ) explains that LECs have an 

obligation to negotiate “in accordance with Section 252 the parrjcular terms and conditions of the 

agreements to fulfill the duties &scribed in paragraphs (1) through ( 5 )  of subsection [25 13 (b) 

and this subsection [251(~)].”’~ Accordjngly, if the agreement does not include the ILEC’s 

“duties” in Sections 25 I (b)( 1-5) or Section 251 (c), it falls outsidc the ILEC’s Section 252 duty to 

negotiate and corresponding Section 252 obligations. 

FCC Precedent. Further, the Commission’s precedent confilms that Section 252 does 

not apply to Non-251 agreements. For exan~ple, in the Qwesi ICA Order, the Commission 

l 5  47 U.S.C. 8 251(c)(l). 
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found that “only those agreements that contain an ongoing obligation relating to section 25 I (b) 

or (c) must be filed under [section] 252(a)( ]).’’I6 The Commission reiterated this interpretation 

throughout the Order, notipg that while “a settlement agreement that contains an ongoing 

obligation reIating to Section 25 I (b) or (c )  must be filed under section 252(a)( l),” “‘settlement 

contracts that do not affect an incunibenf LEC’s ongoing obligarions relating lo section 251 need 
I 

not befiled.”” 

In the Triennial Review Order, the Commission reaffirmed ?he conclusion that section 
. I  

I . .  

252 applies only to 251 elements.’* Specifically, the Commission held that that the pricing 

standard set forth in Section 252(d) applies only to Section 25 1 elements. The Commission held 

that “IwJhere there is no impairment under section 251 and a network element is no longer 

subject to unbundljng, we look to secfion 271 and elsewhere in the Act to determine the proper 

standard for evaluating the terms, conditions, and pricing under which a BOC must proGide the 

checklist network ele~nents.”’~ The Commission went on to hold that “[s]ectjon 252(d)(l) 

l 6  Qwesr Coniniunicafiuns Infernational lnc. PetitionJor Declararory Ruling on the Scope 
ofthe Dury 10 File and Oblain Prior Approval of Negoriared Contracrual Arrangements under 
Seczion 252(a)(l), Memorandum Opinion and Order, 17 FCC Rcd 19337, n. 26 (2002) (“Qwest 
1CA Order”) (emphasis added). This finding is consistent with the Comrnissi~n~s recent Notice 
of Apparent Liability for Forfeiture against Qwest for failiiig to file interconnection agreements 
and provisions containing and relating to Section 25 1 (b) and (c) obligations. See Qwest 
Corporation, Apparent Liability for Forfeirure, Norice qfApparen1 Liability-for For-eirure, File 

’’ 
addressing dispute resolutjon and escalation provisions relating to the obligations set forth in 
scctions 251 (b) and (c)” must be filed under Section 252). 

Review of the Secrion 251 Unbundling Obligarions ofhcumbrnr Local Exchange 
Carriers, ln~plernenrarion of ihe Local Compefirion Provisions qfthe TeJecor~imtrnications Act of 
1996, Deployment of Wireline Services OffeeriiTg Advanced Telecommunicarions Capabiliria , 
Report And Order And Order On Remand And Further Notice Of Proposed Rulemaking, 30 CR 
I ,  1 657 (2003) (emphasis added). 
”) 

NO. EB-03-1H-0263, FCC 04-57 (2004). 

Qwest ICA Order, 7 12 (emphasis added); see also Id, 7 9 (only those “agreements 

Triennial Review Order, 7 656 (emphasis added). 
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I 

provides the pricing standard ‘for network elements for purposes of [section 251(c)(3)], and does 

not, by its terms, apply to network elements that are required only under section 271 ,9’zo 

, I  
, I  

Public Policy. Sound public policy also supports the conclusion that Non-251 

Agreements are not subject to the obligations of Section 252. For ,example, in the course of 

commercial negotiations, the parties may enfer into regjon-wide agreements. While individual 

state commissions may view the negotiated region-wide provisions more or less favorably 

depending on the state, the parties negotiated around those state differences on a region-wide 

basis. It would defeat the efforts of the parties, and chill negotiations, if individual state 

commissions had the right to reform those contracts. Such state-by-state regulation could 

deprive the parties of rhe benefit of their bargain. Moreover, commercial negotiations involve a 

substantial amount of give and take during which parties may choose to make certah 

concessions in exchange for benefits elsewhere in the agreement: If these agreements are subject 

to Section 252(i) pick-and-choose, the willjngness and ability of both parties to make such 

concessions is hindered. For these reasons: Congress did not intend commercial agreements to 

be subject to the obligations of Section 252. 

Finally, granting BellSouth’s Petition advances the purpose of the Act: promoting 

facilities-based competition and reducing reg~lation.~’ When wholesale services are provided on 
I 

a voluntary rather than a mandatory basis-as is true for services that replace network elements 

that no longer satisfy the impainiient standard-negotiations should occur in a commercial 
~ ’* 

21  

pro-competitive, de-regulatory, national puhcy framework designed to accelerate rapidly private 
seczor deploymeiir of advanced telecon-~inunicatjons and information technologies and services to 
all Amencans by opening all te~eCOJlim~~n~Cat~O~S markets 10 competiljon ...*’ H .R. Rep. No. 
104-458, 104th Cong., 2d Sess., at 1 (emphasjs added). As the D.C. Circuit held recently, “the 
purpose of the Act ... is lo stimulate competition - preferably genuinc, facilitjes-based 
compelition.” See USTA 11, slip op. at 31. 

ld.,q 657 (brackets in original). 

The primary goal of the Act, as Conpess made clear in the Preamble, is to “provide for 
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setting, without regulatory overhang. Injecting the threat of regulatory intervention is not only 

unwarrantcd, but also inimical to achieving economically rational results. To ensure that these 

negoliations can continue in a productive manner, the Commission should declare that 

agreements that do not involve Section 25 I elements are not subject to Section 252. 

While these commercial agreements are not subject to Section 252, because they arc 

federal agreements, they are governed by Scction 21 1 of the Communications Act. Section 

2 I 1 (a) provides that “[e]very carrier subject to this Act shall file wi!h the [FCC] copies of all 

contracts, agreements, or arrangements wjth other carriers.. .in relation to any trafic affected by 
* .  

. C  

the provjsjons ofthis Act to which it may be a party.” 47 U.S.C. 5 21 ](a). Commission Rule 

43.51(c), which implements Section 21 ](a), provides in relevant part as follows: 

[wlith respect to contracts coming within the scope of paragraph 
(a)( l)(ji) of this section between subject telephone carriers and 
connecting carriers.. .such documents shall not be filed with the 
Commission; but each subject telephone cm-er shall maintain a 
copy of such contracts to which it is a party in appropriale files at a 
central location upon its premises, copies of which shall be readily 
accessible to Commission staff and members of the public upon 
reasonable request therefore; and upon request by the Commission, 
a subject telephone carrier shall promptly forward individual 
contracts to the Commission2’ 

I. 

In turn, Commission Rule 43.51 (a)(l)(ii) provides, in relevant part, that: 

The interchange or routing of traffic and matters concerning rates, 
accounting rates, division of 1011s~ or the basis of settlement of 
traffic balances, except as provided in paragraph (c) of this section. 

In compliance with Scction 21 I and the Commission’s iules, BellSouth will make its Non-251 

Agreements available in appropriate files at a central location i17 Allanta, and will make copies 

readily accessible to FCC staff and members of the yubljc upon reasonable request. 

22 47 C.F.R Q 43.5 1 (c). 
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B. The Commission Musl Preempt States from Cireumventinp fhe’Act and 
Frustrating the Commission’s bbiectives. . *  

BellSouth already has received an inquiry from one state commjssion within its territory, 

the Florida Public Service Commjssjon, inquiring as to whether BellSouth plans to file its 

commercial agreements pursuant to Section 252.’3 See Lerterfiom Berh W. Salak to Nancy Sirns, 

May 1 1,2004, at I (“[cJertain ILECs., .have taken the position that Section 252 does not require 

.. 

the filing of the provisions of agreements not negotiated per Sectjons 251 and 252 ... 1 would like 

to know your position on this issue.. .”). Unfortunately, Florida is not alone. As SBC has 

detailed, the Michigan Public Service Commission ordered SBC to file its Non-251 Agreements 

and other commissions, including the California Public Utilities Commission, Kansas 
. A  

Corporation Commission, and Texas Public Utilities Commission have made inquiries similar to 

the Florida PSC.2q It is therefore imperative that the Commission I -  act now and preempt state 

cornmissio~u from thwarting voluntary, commercial negotiations for services not required under 

Section 251 ?5 

The FCC has the authority to preempt inconsistent state regulations under two 

independent statutory provisions, as well as  settled precedent requiring preemption in the case of 

a conflict. 

23 BellSouth responded on May 21 , 2004. 

24 See SBC Communications Emergency Petition for Declaraiory Ruling, Preemption, and 
For Standstill Order to Preserve the Viability of Commercial Negotiatiolls, WC Docket 04-1 72, 
at 12-1 7 (filed May 3.2004) (“SBC Petilion”). Stale commissions have invoked state law as a 
basis for ordering carriers to file non-25 I Agreements. See SBC Petition, at IS. BellSouth 
supports SBC‘s Petition and urges the Comn3ission to grant is expeditiously. 

25 The Supremacy Clause of the United States Constitution mandates that “the Laws of the 
United States .,.shall be rhe supreme Law of the Land; and the Judges in every State shall be 
bound thereby ....” U.S. Const. arl. VI 52; see olso Mccullock vMondund. 17 U.S. 316 (1819). 



\r 

First, the FCC has authority ionpreempt under Section 251 of the Act. By forcing ILECs 

to file Non-251 Agreements pursuant to section 252, states are undercuttjng the Commission’s 

determination that such services need not be provided under Section 251 of the Act. Section 
4 

251(d)(2) makes clear that: “[j]n detennining what network elements should be made available .. 
the Commission shall” conduct the requisite analysis.26 Section 252 applies to agreements 

requested “pursuant to 25 I ,” which must be for a 25 1 element. The states cannot undermine the 

, 

Cokission’s  lack of impairment action by forcing ILECs to file agreements that do not contain 

network elements under Section 251. 
. I  

None of the Act’s general reservations of state authority overrides Section 25 l(d)(2) and 

enables states to trump the FCC finding of no impairment. Indeed, Section 251(d)(3) confirms 

that the Commissjon has exclusive power to define the 251 elements. Under this subsection, any 

state access and interconnection regulations must be “consistcnt with the requirements of * 

Section 251 and must not “substantially prevent impIementation of [Section 251) and the 

purposes of this part.”27 As the Supreme Court explained, the Act “fundamentally restructunx 

local telephone markets. States may no longer enforce laws that impede competition.. . .’”* If 

the Commission has determined that there is no impairment, any contrary finding by a state 

would be inconsistent with the statute, would frustrate achievement of the statutory objectives 

and, therefore, be preempted by the federal regulations. 

’(’ 
“the question . . . is 1101 whelher the Federal Government has taken the regulation of local 
telecommunications competjtion away from h e  Siares. With regard to the matters addressed by 
the 1996 Act, it unquestionably has.” Iowa Ulililies? 525  U.S. at 377, n. 6. 
?’ 

28 

47 U.S.C. 0 25l(d)(2) (emphasis added). As the Supreme Coun properly recognized, 

47 U.S.C. (i 25 I (d)(3). 

Iowa Utilities, 525 U.S. at 3 1 1 .  

1 1  
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For the same reasons, Sections 261 (b) and (c) do not Gant states the authority to alter the 

FCC’s finding of no impairment. Section 261 (b) prohibits the states from prescribing regulations 

‘’in filfilling the requirements of this part” unless such regulations are “not inconsistent with the 

provisions of this part.’”’ Likewise, Section 261 (c) precludes a state from “imposing 

requirements on a telecommunications carrier for intrastate services that are necessary to fiuther 

competition in the provjsjon of telephone exchange access,” except where those requirements 

“are not inconsistent with this part or the Commission’s regulations, to implement this part.”3o 

By their terms, these provisions do not brook any state role in establishing additional Section 251 

elements or in retaining elements where the Cornmission has found no impairment. As a result, 

the Commission must preempt any state regulation that undermines the FCC’s impairment 

finding under Section 25 I .  

I .  

Finally, the Commission also has authority to preempt because any state regulation 

altering the requirements of Section 25 1 would necessarily conflict with the Commission’s rules, 

frustrate the purpose of the Act, and, consequently, be preempted by the federal regulations?’ 

Conflict preemption is implicated when the state law f rU~tra tes~~ or “stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress.”33 

29 47 U.S.C. $261 (b). 

Id. 0 261(c). 

31 The doctrine of precmytion originates in the Supremacy Clause of the Constitution. U.S. 
CONST., art. VI, cl. 2. State law !hat conflicts with federal law is without effect. See McCulloch 
v. Maryland, 37 U.S. 356 (1819) 

32 Malone v, While Moior Gorp.: 435 U.S. 497, 504 ( I  978) (citing Ray, 435 US. at 157- 
358; Jones v. Rarh Packing Co., 430 US. 519, 5 2 5 :  540-541 (1977); Rice 11. Snnra Fe Elevator 
Corp., 331 U.S. 218,230 (1947)). 

33 Hines vDa14doWili5 312 U.S. 52, 67-68 (3941) 
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Congress enacted the Act to “promote competiljon and reduce ~egulat ion.”~~ .The 

Commission properly has encouraged cam’ers to “utilize all means at their disposal” to negotiate 

commercjal agreements for wholesale services and “restore certainty and preserve competition in 

the telecommun~cat~ons market.’y35 If state commissions force carriers to file Non-251 
, 

Agreements for review and, further, if such agreements are subject to the “pick-and-choose” rule, 

there is no question that the Commission’s objective of encouraging the negotiation of 

commercial agreements and reducing litigation will be thwarted. Thus, preemption is necessary 

because state regulatjon “stands as an obstacle to the accomplishment and execution of the 1 1 1  

purposes and objectives of Congress,yy36 Likewise, preemption is necessary because it frustrates 

34 

’’ See March 31‘‘ Statement. 

H.R. Rep. No. 104-458, 104th Cong., 2d Sess. at I .  

36 Hines v. Davidowitz, 3 12 U.S. 52,67 (1 94 1 ); Crosby v. National Foreign Trade Council, 
530 U.S. 363,373 (2000) (preempting a state law which undermined intended purpose and 
“natural effect” of at least three provisions of the federal Act). For example, the Second Circuit 
upheld regulations enactcd pursuant to Section 25 I (e) that prevented states from enacting 
conflicting regulations. See People ofthe S m e  of New York v. Federal Communications 
Commission, 267 F.3d 91 (2”d Cir. 2001). In thal case, the court evaluated the Commission’s 
authority to bar states from enacting conflicting regulatjons pursuant to the Coinmission’s 
Section 251(e)(l) authority. 
Commission shall create OT designate one or more jmpartial entities to administer 
telecommunications numbering and to make numbers available on an equitable basis.” 
(emphasis added). The Commission promulgated rules to implement Section 251(e) and 
specified the rules governing the introduction of an area code overlay. While reconsideration 
and waiver petitions were pending, the NYPSC issued an  order concluding that it would 
implement an overlay area code to relieve impending central office code shortages within New 
York City, which conflicted with the Conimission‘s rulcs. Thereafter, the Commission rejected 
the NYPSC’s arguinents and the NYPSC appealed. The Second Circuit upheld the 
Commission’s action, explaining that Congress cxpressly gave the Commission the authority to 
promulgate regulations and the Commission’s action withstood judicial scrutiny. 

Likewise: a fedeial district court found that Section 541(a)(I) of the Cable Act preempted 
states from enacting contrary Icgislation regarding the grant of franchises to cable companies. 
Qwesr Broodband Sen,., Inc. 11. Ciry ofBoulder, Colorudo, 151 F. Supp. 2d 1236 (D. Col. 2001). 
Section 54 1 imposed numerous and specific requirements on franchising authorities. The court 
evaluated whether a local franchising statule that gave voiers the authority 10 approve the grant 
of franchises was preempted by Section 541. The court found that the local franchise statue 
conflicted with Secrion 541 and was preempted by the federal regulation for two reasons: it 
djrectly conflicted with the Cable Act and, further. i t  stood as an obstacle IO Cable Act’s 
objective of fostering coinpetition and reducjns regulation. The court made this finding, 

In relevant part, Section 251(e)(l) explains that “[i]he 
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the Commission’s objec t ive~.~~ Accordingly, under the Supremacy Clause, the Commission 

must preempt jnconsjstent state regulations that require carriers to file Non-25 1 Agreements. 

11. 

For the foregoing reasons, the Commission expeditjously should grant this Emergency 

Petition for Declaratory Ruling. 

Respectfully Submitted, 

May 27,2004 

- Its Attorney 

A suite 900 
I 133 21” Street, NW 
Washington, DC 20036 

jonathan.banks~be1Isoulh~com 
(202) 463-41 82 

notwithstanding the so-called savings clause for stare commissions, that: “[nJothing in this 
subchapter shall be construed IO restrict from exercising jurisdiction with regard to cable services 
consistent with this subchapter.” See also Media One Group Inc. v. County uf Henrico, 257 F 3d 
356 (4”’ Cir. 2001) (County’s open access provision that required cable company to provide 
~elecommunicatjons facilities to any internet service provider as condition for county’s approval 
of transfer of control of cable franchise was i~icoiisistent with Section 54 I(b)(3)(D) and was 
preempted). 
’’ 
157-1 58; Jones v. Rath Packing Co., 430 U.S. 51 9: 525,540-54 1 ( I  977); Rice v. Sunla Fe 
Eleuaror Corp., 331 U.S. 218. 230 (1947)). In addition, “[tlhe relative importance to the State 
of its own law is not material when there is a conflict with a valid federal law, for the Framers of 
our Constjtution provided that the federal law musl prevail.” Free v. Bland. 369 U.S. 663, 666 
(1962); see olso Rjdgwo? 1;. Ridgwuy, 454 U.S. 46, 54-55 (1981). 

See Mulone 17. Whire Morur Corp., 435 U.S. 497, 504 ( I  978) (citing Ray, 435 U.S. at 
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CERTIFICATE OF SERVICE 

I do hereby certify that 1 have this 27'h day of May 2004 served the foregoing 

EMERGENCY PETJTJON FOR DECLARATORY RULING via hand-delivery or by 

electronic mail addressed to the following parties: 

Marlene H. Dortch 
Office of the Secretary 
Federal Communications Commission 
445 1 2 ' ~  Street, S.W. 
Room TW-A325 
Washington, DC 20554 

*Qual ex In tema t ional 
Portals I1 
445 1 2 ' ~  Street, sw 
Room CY-B402 
Washington, DC 20554 

/ 

Anthony V. Jonks - Pbblegal 

* Via elecrronic inail 



. DATE: 

REPLY TO 
ATTN OF: 

SUBJECT: 

TO: 

---- -- - 

UNITED STATES GOVERNMENT 

M E M O R A N D U M  

February 11,2004 

Gary Remondino 
Competition and Policy Division 
Wireline Competition Bureau 
445 12th., S.W., Room 5-C143 
Washington, D.C. 20554 

WC Docket Nos. 01-338 and ,04-313 

Ms. Marlene Dortch 
445 12th., S.W., Room TWB-204 
Washington, D.C. 20554 

Please place the attached Petitions for Forbearance and Petition for 
Declaratory Ruling filed by BellSouth on May 27,2004 in the WC Docket 01-338 and 
04-3 13 the Triennial Review (TRO) Dockets. Both of these Petitions were incorporated 
into WC 01-333Nc04-3 13. If you require fbrther information, please free to contact me 
at (202) 4 1 8-2298. . 

Thank you for your assistance. 

. 
Gary Remondino 
Competition and Policy Division 
Wireline Competition Bureau 


